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Survey done on Social 
Media prior to meeting of 
Northwest Region of the 
National Academy of 
Arbitrators in March, 2011 



 Currently not many 
reported cases. 

 

 Current cases often draw 
heavily from traditional 
arbitral principles. 

 

 Cases likely to increase 
over the next 5-10 years 

 

 Future cases will require 
new arbitral doctrines 
and principles. 

 



Social Media & Internet 

Drug Use 

DUI’s 

Sexploration 

 



Sexual preference cases 

 

Sexual conduct at work 

 

Sexual harassment outside of 
work 
 

 



Drug Test Shows Off-Duty Use 

 

Employee Goes to Rehab 

 

Employee Admits to Off-Duty Use 

 

Police involvement even without arrest 



 

Facebook posts 

 

Criminal Activity & Cyberbullying 

 

Divorce and the Spouse Who Calls the 
Employer 
 



Duty to Bargain Concerning Private Life 
Issues 

 

Specific Contract Protections on Personal Life 
 

Just Cause 
 

Anti-discrimination Laws and Constitution 
 

 



NLRB case pending in which employee 
fired after she criticized her supervisor on 

her Face Book page.  



 

Is There a Rule? 
 

Is There a Nexus Between the 
Off-Duty Conduct and the 
Employee’s Job?   



General Rule: 
 

The Employer Can’t Discipline For Off-
Duty Conduct Without a “Workplace 
Nexus” 
 

Nexus is objective evidence that 
connects the conduct to the employee’s 
ability to do the job. 



 

Harm to Employer’s Business 
 

Employee Fitness to Work 
 

Other Employees Won’t Work 
with the Employee 
 

 



Notoriety 
 

Disparagement (social media) 
 

Provable Loss or Disruption to 
Business 
 

Other Employees Refuse to Work  



Grievant is disciplined for making a disparaging 
remark about a manager on Grievant's Facebook 
page.  Grievant posted the disparaging remark 
from her personal computer on her own 
time.    Under just cause, discipline should be set 
aside unless the employer can show evidence of 
actual harm to its interests. 

54 percent of NW arbitrators agree 

17 percent of NW arbitrators disagree 

33 percent “other” (the “lawyer rule”) 
 

 



 

Conduct Unbecoming 
 

Immorality and Public Trust 
 

Employee Unavailability to Work 
 

 Connection to Work Duties 



 A p rud en t   em p loyee w it h  "ro le 

m od el" resp onsib ilit ies such  as a 

t eacher  o r  p o lice o f f icer   should  

  no t  m ain t ain  a p ub lic p ro f ile on  

Faceb ook. 

 On ly 4 p ercen t  agreed . 

 33 p ercen t  d isagreed . 

 62 p ercen t  said  “ it  d ep end s.”   
 

 

 



Is t h e r u le  en f o r ced  in  a n o n -d iscr im in at o r y  

m an n er  =  96 p er cen t  

 

Th e em p lo yee “ kn ew  o r  sh o u ld  h ave kn o w n ”  ab o u t  

t h e  p o l icy=  94 p er cen t  

 

Was t h e em p lo yer  p o l icy  “ r easo n ab le” ? =  71 

p er cen t  

 

Wh at  w as t h e co n t en t  o f  t h e sp eech =  21 p er cen t  

 



 

Public Sector: expectation of 
privacy in off-duty cyber? 
 

Private Sector: Common law? 



 

Identify policy or rule  
 

Ask for evidence of nexus, 
especially in social media cases 
 

Insist on confidentiality and 
privacy 
 

Investigate past practice 
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